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ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented : 


In a prosecution for the unauthorized use of a vehicle, 
whether the evidence that appellant was driving the car 
without consent was sufficient to warrant submission of 
the case to the jury? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,678 


LUTHER M. POWELL, APPELLANT 
v, 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 5, 1966 appellant was charged with the 
unauthorized use of a motor vehicle (22 D.C. Code 
§ 2204). After having had an examination at Saint Eliza- 
beths Hospital defendant was found competent to stand 
trial by Chief Judge Curran on June 29, 1967. Appellant 
was tried before Judge Richmond B. Keech on October 11, 
1967 and the jury returned a verdict of guilty. Appellant 
was sentenced to imprisonment for from fifteen to forty- 
five months. This appeal followed. 

The Government’s case consisted of the testimony of the 
following persons: the owner of the car; the manager of 
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the Coast Line Cab Company to which the car was leased; 
a cab driver for the Coast Line Cab Company; and a police 
officer. 

The owner of the car, Mr. William D. Berkley, testified 
that he was the owner of the several cabs which he leased 
to the Coast Line Cab Company (Tr. 3, 5, 6) at 9th and 
Florida Avenue, N.W., in the District of Columbia 
(Tr. 4). The Coast Line Cab Company painted Mr. Berk- 
ley’s cars with their colors and rented them to hacks (Tr. 
4, 7,11). On Saturday, October 29, in his usual weekly 
visit (Tr. 6) to the Coast Line lot, Mr. Berkley noticed 
that one of his cabs was missing and reported this to the 
manager in the office (Tr. 5, 9). Mr. Berkley further 
testified that he did not know the defendant, that he did 
not give him permission to use the cab, and that he did 
not give anyone permission to use the cab except the man- 
ager of Coast Line and those people to whom he rented 
(Tr. 5,6). Mr. Berkley later saw the cab, after defend- 
ant’s arrest, when it was brought back to the Coast Line 
lot (Tr. 5). 

Mr. Warren R. King, the Office Manager of the Coast 
Line Cab Company, testified that he was the Office Man- 
ager at the time of the incident (Tr. 10). He stated that 
he rented cabs to persons who had a cab driver’s license 
issued by the Hack Inspector’s Office (Tr. 10, 11). Mr. 
King testified that when cars were not being rented they 
were left on the Coast Line lot with the keys in them (Tr. 
12). 

Various records are kept in the regular course of busi- 
ness by the Coast Line Cab Company. These include the 
rental agreement which the Company keeps on file in its 
office. The rental agreement contains information identi- 
fving the cab and the individual who is renting it. It 
identifies the individual by showing his address, telephone 
number, hacker’s license identification and driving permit 
(Tr. 27, 28, 29). There are three people authorized to 
rent out cabs, Mr. King and his two secretaries (Tr. 19, 
24, 25, 28). A rental agreement is made out every single 
time a cab is rented by Mr. King or by his secretaries (Tr. 
28). 
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A daily rental list, made from the rental records, is also 
kept of cabs available for rental on each particular day 
(Tr. 18, 18). The daily rental list is compiled at the 
beginning of each day and destroyed at the end of the 
day (Tr. 18). 

Mr. King, the Manager of Coast Line, testified that in 
the last week in October, 1966 the cab in question was re- 
turned to the lot by the driver who had finished using it on 
about Wednesday or Thursday (Tr. 12). Mr. King fur- 
ther testified that on Friday of that week he noticed that 
the cab was on his rental list but was not on the lot (Tr. 
22, 23). He thought that it might be in the shop for re- 
pairs or that Mr. Berkley had come by to do some work 
on it (Tr. 8, 22). Mr. King verified that it was missing 
on Saturday when Mr. Berkley came in and did not know 
where the car was (Tr. 13, 22, 23). Therefore, Mr. 
King sent out a message to all cab drivers, over their two- 
way radios, to look out for the missing car and to see if 
they could locate it (Tr. 23, 29, 30). 

Mr. William B. Jones, a cab driver for Coast Line, tes- 
tified that he heard the radio call, and saw the missing cab 
being driven on the street (Tr. 32). He immediately 
notified his dispatcher (Tr. 33). 

Officer John Hendricks of the Metropolitan Police De 
partment testified that as a result of a radio call he fol- 
lowed the cab until a passenger was let out and then pulled 
the cab over (Tr. 36, 88). He further testified that the 
cab was being driven by the defendant who could not pro- 
duce a hacker’s license, a driving permit or car registra- 
tion (Tr. 39). 

At the close of the Government’s case the appellant 
moved for a judgment of acquittal which was denied (Tr. 
41, 42). 

The defendant testified that he had been a taxi driver 
for twelve years prior to 1956 (Tr. 43). He further stat- 
ed that a Mr. William Taylor had asked him to return the 


1Mr. King testified that he was not acquainted with the defendant 
between October 29 and November 1, 1966 and did not give him 
permission to drive the cab (Tr. 14). 
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cab to the cab company and that while he was doing so he 
was arrested (Tr. 45, 46).° 


ARGUMENT 


Appellant’s motion for a directed verdict of acquittal 
at the close of the Government’s case was properly de- 
nied since the evidence that appellant was driving the 
car without consent was sufficient to warrant submis- 
sion to the jury. 


(Tr. 5-6, 10-11, 18, 18-19, 22-25, 28-30, 32-33, 36, 
38-41, 88-89) 

On a mo.ion ior acquittal, the evidence must be viewed 
in the light most favorable to the Government’s position. 
See Crawford v. United States, 126 U.S. App. D.C. 156, 
158, 375 F.2d 332, 334 (1967) ; Curley v. United States, 
81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 331 
U.S. 837 (1947). Viewing the evidence in this light the 
record supports Judge Keech’s cecision that the evicence 
presente. enable. a ,easonable mind to fairly conclude 
guilt beyond a yeasorable doubt. 

The evidence at the close of the Government’s case 
showel as follows. The owner of the cab in question did 
not know appellant and did not give him permission to use 
the cab. Furthermore, the owner of the cab did not give 
anyone permission to use the cab except the manager of 
Coast Line Cab Company and those people to whom the 
manager rented. (Tr. 5, 6.) 

The manager of the Company rented cabs to persons 
who had a cab driver’s license issued by the Hack In- 
spector’s Office (Tr. 10, 11). He had two secretaries who 
worked for him in his office (Tr. 19, 24, 25, 28). Every 
time he or his secretaries rented a cab a rental agreement 
was drawn up and filed in the office identifying the cab 


2 Mr. Robert Taylor, the last driver to rent the cab in question, 
was called by the Government in rebuttal (Tr. 95-102). Mr. Taylor 
testified that he probably left a couple cf receipts with his name 
on them in the car when he turned it in (Tr. 97, 98). He further 
testified that he did not know the appellant and did not give him 
permission to use the cab (Tr. 98). 
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and the individual who was renting it. This record iden- 
tifies the individual by showing his address, telephone 
number, hacker’s license identification, and driving permit. 
(Tr. 28.) A daily rental list, made from the rental rec- 
ords, is also kept of cabs available for rental on each par- 
ticular day (Tr. 13, 18). 

The cab involved in this case was returned to the man- 
ager of the Coast Line Cab Company by the renting driver 
on a Wednesday or Thursday (Tr. 12). On Friday the 
manager’s daily rental list showed the car was missing but 
had not been rented (Tr. 22, 23). On Saturday the man- 
ager verified with the owner that the car was missing and 
had not been rented (Tr. 13, 22, 28). Therefore, the man- 
ager sent out a message to all cab drivers, over their two- 
way radios, to look out for the missing car and to see if 
they could locate it (Tr. 28, 29, 30). When a cab driver 
saw the cab he notified the dispatcher (Tr. 32, 33) and 
then, as a result of having received a call over their radio, 
the police pulled the cab over (Tr. 36, 38). Appellant 
was driving the cab and could not produce a hacker’s li- 
cense, a driving permit or car registration (Tr. 39). 

The evidence that appellant was driving the cab without 
consent was clearly sufficient to warrant submission to 
the jury. In Dickson v. United States, 226 A.2d 364 
(D.C.C.A. 1967) the defendant was arrested driving a 
taxicab which had been reported stolen. The only Govern- 
ment witness was a police officer who testified that his 
independent investigation revealed ownership in a person 
other than the person appellant claimed gave him the car. 
The court, in upholding the conviction for the unauthor- 
ized use of a motor vehicle, held that ownership and lack 
of consent could be established by circumstantial evi- 
dence? In larceny cases evidence of non-consent, like any 


3 The court relied on Dixon v. United States, 110 U.S. App. D.C. 
275, 292 F.2d 768 (1961) which it said presented a situation where 
it was “obvious” that the defendant was driving without permission 
from any of the possible owners. Dickson, supra at 366. In Dizon, 
supra the car had been taken from a used car lot. There were four 
salesmen in addition to the Secretary-Treasurer of the Corporation 
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other factual issue, may be established by circumstantial 
evidence. See, ¢.g., Drovin v. State, 220 Md. 271, 160 
A.2d 85, 94 (1960) ; Davidson v. State, 330 P.2d 607, 620 
(Okl. Cr. 1958); State v. Butler, 82 Ariz. 25, 307 P.2d 
916, 919 (1957) ; Coates v. State, 56 So.2d 383, 385 (Ala. 
Ct. App. 1952) (receiving stolen property) ; Phillips v. 
State, 144 Neb. 772, 14 N.W.2d 606 (1944). 

The circumstantial evidence on the issue of non-consent 
was clearly sufficient to warrant submission of this issue 
to the jury. First, the two secretaries, who were not called 
as witnesses, work for the manager of Coast Line Cab 
Company in his office (Tr. 19, 24, 25, 28). The manager 
testified that he did not give appellant permission to drive 
the cab (Tr. 14) and the implication can be drawn that he 
was speaking for those who work in close contact with him 
and under his authority. Cf., People v. Siderius, 29 Cal. 
App.2d 361, 84 P.2d 545, 549 (1938) (joint owners) ; 
Weigrefe v. State, 66 Neb. 23, 92 N.W. 161, 162 (1902) 
(joint owners). 


Second, the secretaries had no authority to rent cabs 
without filing a rental agreement in the company office 
(Tr, 28). The company records showed that the car ap- 
pellant was driving had not been rented (Tr. 18, 18, 22, 
23, 30). The company records are persuasive evidence 
that thet cab was taken without the consent of the corpora- 
tion or its agents.‘ See, Commonwealth v. Gibson, 201 P. 


which ran the lot. The Secretary-Treasurer testified that the 
salesmen could not take a car from the lot without his permission. 
The other employees did not testify and the conviction for the 
unauthorized use of a motor vehicle was upheld. See Records and 
Briefs, Vol. 1406, Dizon v. United States, No. 16,129, United States 
Court of Appeals for the District of Columbia Circuit, Brief for 
Appellee at 3-4. 


«The Government had planned to introduce the records into evi- 
dence before closing its case but, at the court’s suggestion and so 
as not to delay the trial (Tr. 28, 29, 40, 41), they were received 
without objection during rebuttal (Tr. 93). It was stipulated by 
defense counsel that the records were made in the regular course of 
business (Tr. 89). In addition to the rental agreement and the 
rental list the Coast Line Cab Company also kept a receipt book 
for money paid to the office (Tr. 88). When a cab was rented a 
receipt was made for the money paid to the Company (Tr. 88, 89). 
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Super 578, 193 A.2d 690 (1963).° 

Third, after verifying that the car was not rented or 
being used by the owner (Tr. 18, 22, 23) the manager sent 
out a message to all cab drivers to search for the missing 
cab (Tr. 23, 29, 30) and eventually the police were noti- 
fied (Tr. 18, 36). In Davidson v. State, 330 P.2d 607, 
610, 621 (Okl. Cr. 1958) the manager of an automobile 
company testified that a car “disappeared” from his place 
of business. The court held that the fact that the owner 
caused search to be made for stolen property is a cogent 
circumstance to show want of consent. Cf., White v. 
United States, 222 A.2d 848, 845 (D.C.C.A. 1966) ; Little 
v. Commonwealth, 46 S.W.2d 97, 98 (1932). 

And finally, lack of consent to appellant for use of the 
cab in question is established, in connection with all the 
other evidence in the case, by the fact that appellant when 
arrested could not produce a registration card, a Hacker’s 
license, or an operator’s permit. Cf., Bell v. State, 220 
Md. 75, 150 A.2d 908, 911 (1959) .° 


5In Gibson, surpa the larceny was proved through inventory 
records. The Court said: “These are regular records kept by the 
Company and there would be no valid reason for expecting falsi- 
fication. If any (sic) there was, it would be a matter of defense. 
None was shown. Id. at 692-693. Cf., People v. Theodore, 344 P.2d 
398, 396 (2d Dist. Ct. App., Cal. 1959); State v. Griffin, 84 NJ. 
Super. 508, 202 A.2d 856, 863-864 (1964). 


6 The case of Bruck v. State, 244 Ind. 466, 193 N.E.2d 491 (1963), 
relied on by appellant is inapposite. In Bruck, supra the defendant 
was charged with petit larceny of a sander from a Houseware Store. 
The defendant said he brought the sander at an auction. A private 
detective purchased the sander from defendant. The owner of the 
store did not realize the sander was missing until it was discovered 
in defendant’s possession. The manager said only that to his knowl- 
edge no one authorized removal of the sander. The Court said 
the evidence was “quite meager” in the case. The Court went on 
to state that besides mere possession it could not find “any additional 
facts or corroboration” pointing to a guilty possession of the prop- 
erty. It said that “there was no conduct on the part of appellant 
to arouse any suspicion other than possession.” There was no proof 
that the sander was stolen. Bruck, supra is in accord with McGilton 
v. United States, 140 A.2d 190 (Mun. App. 1958). In these cases 
courts were concerned that persons found in possession of easily 
available merchandise from stores where cash is paid and where 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
JoHN D. ALDOCK, 
Assistant United States Attorneys. 


people do not keep their receipts, might be found guilty of larceny 
without any other corroborating evidence. It is apparent that a 
person driving a cab, that has been reported stolen, who does not 
have car registration, a hacker’s license, or 2 driver’s permit stands 
in a wholly different position than the defendants in Bruck, supra 
and McGilton, supra. Moreover, the strong case of circumstantial 
evidence in the instant case clearly established that the cab was 
stolen. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


LUTHER POWELL, 


Appellant, 


Vv No. 21,678 


UNITED STATES OF AMERICA, 
Appellee 


BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 
This is an appeal from a criminal onedions after jury 
trial, in the United States District Court for [the District of 
Columbia, Leave to appeal in forma pauperis has been granted, 
This court has jurisdiction under 28 U.S.C. § 1291. 
STATEMENT OF THE CASE i 
On Tuesday evening, November 1, 1966, defendant, while 


driving a taxi cab painted with (Coast Line Cab comparty" iden- 


tification, was apprehended by a D.C. policeman, and arrested. 


Defendant (appellant) was convicted after a jury trial of 
“unauthorized use of a vehicle" in violation of Section 22:2204 


of the D.c. Code. He was sentenced to imprisonment for from 
. 


fifteen to forty-five months. 


| 
Couxt-appointed counsel wishes to acknowledge the 
valuable assistance of Messrs. Martin Abramson 
and Saul Elbaum, students at George Washington 
University School of Law, in the preparation of 
this brief. 


| 
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The issue on this appeal is whether, at the close of 
the Government's case, there was sufficient evidence that. 
defendant's use of the cab was without consent to justify denial 
of defendant's motion for a judgment of acquittal, 

At the close of the prosecution's case it had been proven 
that: 

(1) defendant had been seen carrying a passenger in the 
back seat of the cab; 

(2) the owner of the on who leased the cab to the Coast 
Line Cab Company for the purpose of rental to licensed hack 
drivers, had not given defendant permission to drive the cab; 

(3) The an was not 
acquainted with defendant and had not given him permission to 
drive the cab; 

(4) the Manager had reported that the cab was missing; and 


(5) Gio secretanies>in the Cab Company's office were 


authorized to give consent to hackers to drive the cab, but 
RE 


—_ 


no :evidence was introduc not they had given 


such consent to defendant, >> 
— ————————— 


A summary of the testimony follows: 


(1) The testimony of the cab owner, Mr. Berkley: 


Mr. Berkley testified that he was the owner of the cab in 


question and that he leased that particular cab, as well as 


others, to the Coast Line Cab Company. The Coast Line Cab 


Soe 


Company painted Mr. Berkley‘s cars with their colors and 


| 
rented them to hacks (Tr. 7). On Saturday, October 29, in 


his weekly visit to the Coast Line lot, Mr. Berkley noticed 


that the cab in question was missing from the lot, although 

the Company records did not show it had been rented. Mr. 

Berkley reported this discrepancy to the Coast Line office 

(Tr. 5). Mr. Berkley further testified that he i not acquainted 
with the defendant and did not give him Steers to use the 


cab. 


(2) The testimony of the Cab Company Manager, Mr. King: 
Mr. King testified that he was the Office Manager of the 


| 
Coast Line Cab Company at the time of the incident. He testi- 


fied that in the last week of October, 1366 the cab was returned 
to the lot by a driver who had finished using it, on about 
Wednesday or Thursday (Tr. 12). Mx. King first discovered that 
the cab was missing on Friday of that week (nr. 22). Gopedtant 
was apprerennea on the following Tuesday). The cab first came 
to Mr. King's attention on Friday, because it was on his rental 
list but not on ES lot. The rental list is a daily list of 
cabs available for rental, apparently compiled not from a phy- 
sical check of the cabs on the lot at any given time, but rather 
c I: 


from rental records (Tr. 13). The rental list is compiled at the 


beginning of each day and destroyed at the end of the day (Tr. 18). 


= 26 


On Saturday it was announced to the Company's drivers over 
the radio system to "look out" for the missing cab. 

Mr. King said that he had seen nobody drive the missing 
cab off the lot, He further said that he was not acquainted 
with defendant in November, 1966, and did not give him per- 
mission to @rive the cab (Tr. 14). 

Mr. King further testified that two secretaries worked 
in his office (fr. 19) and that they were empowered to rent 
cabs (fr. 25). 

(3) festimony of Mr. James, cab driver for Coast Line: 

Mr. James testified that on the night that defendant 
was apprehended he saw the missing cab being driven on the 
street, and being occupied by a driver and a passenger (Tr. 32). 


(4) Testimony of Officer Hendricks, policeman who 
apprehended defendant: 


Officer Hendricks testified that he saw defendant driving 
the missing cab and carrying a passenger in the rear seat on 
the night that he was arrested (Tr. 37). 

Mstion for Acquittal 
At the close of the Government's case, defense counsel 


moved for a directed verdict of acquittal of the charge of un- 


authorized use of a motor vehicle on the ground that there had 


been no testimony that defendant did not receive consent to use 


hw 


the cab from thd two secretaries who were empowered to rent 
| 
Coast Line cabs or from the driver who had last used the 


cab before it was discovered missing (tr. 41). Defense 
counsel argued that either the secretaries or the last driver 
-would have been in a position to give defendant consent to 
operate the vehicle, and that in the absence of their testi- 
eee the Government had not proven its case beyond a reason—- 


‘able doubt. With respect to the secretaries, it was noted 


by defense counsel that not only had they not testified, but 


that there was not even a denial in the record that they had 
| 
consented to defendant's use of the cab in question (Tr. 41). 
The Court denied the motion for a directed verdict, 


saying: 


"I will deny your motion at this time. 

We have a principle of law on recently 
stolen goods. I think under Curley) there 
is sufficient evidence to permit it) to 
go to the jury." (Tr. 42). 


STATEMENT OF POINTS | 
Defendant's motion for a directed verdict at ek 

of the Government's case should have been granted because there 

was insufficient evidence of the statutory requirement of non~ 


consent to warrant submission to the jury. 


SUMMARY OF ARGUMENT 


The lower court should have granted defendant's motion 


for judgment of acquittal at the close of the prosecution's 


ease because the Government had not adduced sufficient evi- 
dence on the statutory element of non-consent to warrant sub- 
mission to the jury. The Government's evidence showed that 


_ two_secretaries—i 's office had full power to 


rent_cabs fox—the-Coempany and,—as_a matter of fact, may have 


been primarily responsible for renting cabs for the Company. 
The Government did not offer any excuse for not producing the 
two secretaries. Nor did it offer any evidence that the secre- 
taries had not consented to defendant's use of the cab. 

In general, circumstantial evidence of non-consent may be 
sufficient to uphold a verdict of guilty in a larceny prosecu- 
tion, Phillips v State, 14 N.W. 2d 606, 144 Neb, 772. But no 
case has upheld such a verdict where the circumstantial evidence 
is used as a substitute for the direct testimony of parties who 
not only had authority to give consent, but who also were in a 
‘Likely position to give consent as the secretaries were in this 
case, In any event, there is insufficient circumstantial evidence 
to warrant submitting this issue to the jury. 

The case of Bruck v State, 244 Ind. 466, 193 N.E. 2d 491 
(1963) is directly in point, There, a sander missing from a 


hardware store was found in defendant's possession, and although 


a 


the manager of the store testified that he aid | not consent 

to defendant's possession of the sander, the failure of the 
salesmen in the store to testify that they hadj)not consented 
was held fatal to conviction. 


The principle of recently stolen goods does not help the 


Government's case, for in order to infer that possession of 
_tissing goods is guilty possession, it first must be proven that 


| 
the goods were in fact stolen. Smith v United States, 123 U.S. 


App. D.C. 259, 359 F.2d 243 (1966). 


Without sufficient proof of non-consent (in this case, of 
| 


the secretaries') it cannot be presumed that the goods were in 
fact stolen. 


ARGUMENT 


Defendant was convicted of violating Section 22:2204 of 
the D.C. Code, entitled “Unauthorized Use of a Vehicle", The 
section reads as follows: 


"Any person who without the consent of the 
owner shall take, use, operate, or remove 

or cause to be taken and used, operated or 
removed from a garage, stable or other 
building or from any place or locality 

on a public or private highway, park, street, 
lot, field, enclosure or space, an automo- 
bile or motor vehicle, and operate or drive 
or cause the same to be operated or driven 
for his own profit, use or purpose, shall be 
punished as provided by the statute". 22 D.C. 
Code § 2204, : 


At the close of the Government's case, defendant moved 


| . 
for a directed verdict on the basis that the Government had not 
: : 


adduced sufficient evidence on the statutory element of non- 
consent, The lower court denied the motion on the basis of: 
the principle of law known as recently stolen goods, and the 
Curley decision, [Curley v United States, 81 U.S. App. D.C. 

' 389, 160 F.2d 229 (1947)] (Tr. 47). The Curley decision requires 
the court to direct a verdict for defendant if, after assuming 


the truth of the Government's case and permitting all legitimate 


. inferences therefrom, it is concluded that a reasonable man 


must have a reasonable doubt as to defendant's guilt, We will 
show herein that appellant was correct in his contention that 
the Government had adduced insufficient evidence on the statu- 
tory element of non-consent and that indeed, at the close of the 
Government's case a reasonable man must have had a reasonable 
doubt as to guilt. This Court, therefore, must reverse the lower 
court's ruling and direct a verdict of acquittal. 

In ruling on this issue, the Court must consider the evi- 
dence as it stood at the conclusion of the Government's case, 
Defendant, by introducing evidence in his own behalf thereafter, 
did not "waive" his earlier motion for acquittal, and such evi- 
dence cannot be considered in deciding whether the motion to 
acquit should have been granted, Austin v United States, 

App. D.C. _—,- 382 F.2d 129, 139 (1967); Cephus v United States, 
117 U.S. App. D.C. 15, 324 F.2d 893 (1963); Crawford v United 
States, 126 U.S. App. D.C. 156, 375 F.2d 332, 334 (1967). 
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At the close of the Government's case it lhad been proven 
that there were four people in a position to consent to the use 
of the missing vehicle, They were (1) the owner of the cab, 


who said that he did not consent to its use, (2) the Manager 


of the Coast Line lot, who said that he did not consent, and 
(3) the two secretaries who worked in the Coast Line office and 
| 


who were not called by the Government to testify, and who there- 


' fore did not say whether or not they consented, Not only were 
the two secretaries not called to testify, but no excuse was 
offered by the Government for their saree absence. Further= 
more, there is no direct testimony in the record to the effect 
that the secretaries did not consent to defendant's use of the 
cab. We believe that the Government's failure! to call these key 
witnesses to testify or to present evidence directly denying 

that the missing witnesses had consented to the use of the cab 


must be fatal to a verdict of guilty in this case. 


The factual situation in this case is very similar to that 
in Bruck v State, 244 Ind, 466, 193 N.E. 2d 491 (1963). In that 
case, an electric belt sander which had been accounted for in 
the inventory of a hardware store two days before was found in 
the possession of defendant. The store contended that it had 


not sold the sander, and therefore that defendant must have sto- 
| 


len it. The Manager of the store testified that he personally 
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had not sold the sander, and further testified that to his 
knowledge none of his employees had sold it. None of the 
salesmen in the store, however, were called by the State to 


testify. The State, as in the case at bar, advanced the 


theory of recently stolen goods, The Court reversed the con—- 


-wietion of the lower court on the basis that without the testi- 

' mony of the salesmen there was insufficient evidence that the 
sander. was stolen (or, put alternatively, insufficient evidence 
of non-consent) and said: 

“The State did not see fit to bring in the 
sales clerks from the store to exclude all 
possibility of a sale or other disposition 
of the sander. The rule of non-production 
of evidence, which is within the power of 
the State to produce, certainly should not 
aid the State to the extent of raising an 
inference of guilt", (Bruck, supra at p. 492). 
Thus Bruck was a situation where nobody actually saw the 
accused take the merchandise, where only the Manager of the store 
testified as to non-consent, and where there were salesmen who 
could have consented to the accused's possession of the merchan- 
dise and who could have testified as to non-consent had they been 
called by the State. This failure to call the salesmen to testify 
or to obtain direct denial from the Manager that the salesmen 
sold the sander, the Court held, was fatal to the conviction. 
In the case at bar we have an analogous situation; a 


situation where nobody saw the defendant drive the cab away 


from the Coast Line lot, where only the cab's owner and the 


Manager of the lot testified as to non-consent,' and where there 
were two secretaries with the power to rent who! could have con- 


sented to appellant's possession of the cab. As in Bruck, it 


is submitted that the Government's failure to elicit the testi- 
mony of the secretaries or to obtain a direct denial of the 
secretaries' consent from the Manager must be fatal to conviction, 
The principle of recently stolen goods upon which the trial 
judge in the case at bar relied in refusing to direct a verdict, 
will not help the Government's mate For it ig well established 
that it may be inferred that one who is in possession of vecently 
stolen goods" is the one who stole such goods, only after it has 
been established by independent evidence that the goods have in 
fact been stolen, Smith v United States, 123 ese App. D.C. 259, 
359 F.2a4 243 (1966). And in the case at bar it has not been pro- 
ven by independent evidence that the goods have been stolen be- 
cause it has not been proven that the goods were taken without 


consent, Thus, in Bruck, the court quoting from Bailey v State, 


52 Ind. 462, 476 (1876), said: 


“we must adhere firmly to the principle 

of law that the possesion of property 
alleged to have been stolen is not a pre- 
sumption of guilt against the possessor, 
unless a previous larceny is established 

by proof; and the presumption will not 
arise until the larceny is proved by some 
proper evidence." (Bruck, supra at p. 492). 


ane 


And, later, in holding that there was insufficient evidence 
on the facts of Bruck to prove that the goods were in fact 
stolen, the Court said: 

"~The evidence in this case fails to 

prove the corpus delicti; namely, a 

larceny, It is only upon such inde- 

péndent evidence of a larceny, first 

proved, that one may raise an inference 

of guilt from the possession of stolen 

property". (Bruck, supra at p. 494) 


appeal 


not avail the Government in this case, 

There are some jurisdictions which require direct evidence 
on the issue of non-consent in a larceny prosecution, and cir- 
cumstantial evidence no matter how persuasive will not be suf- 
ficient to sustain a verdict of guilty in these jurisdictions. 
52 C.J.S. Larceny -§ 135. Most jurisdictions, however, will 
sustain a verdict of guilty based on certain types of circum- 


stantial evidence of non-consent. To our knowledge, this Court 


uled on the precise issue of whet 


@ Of non-consent is sufficient to sustain a verdict of 
guilty in a larceny prosecution. If this Court, therefore, 
should decide that circumstantial evidence is not sufficient, 


we urge a verdict of acquittal on this ground. 
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If, however, it is @ecided that circumstantial evi- 


dence is sufficient, we submit that the particular circum- 


stantial evidence in this case was not sufficient to warrant 

submitting the case to the jury, and furthermore, the type of 

circumstantial evidence in this case is not the type which 
‘other courts have found sufficient to convict. other courts 
Snevs found circumstantial evidence of ete sufficient 


in primarily three types of cases:° 

(1) where the party whose consent is in issue has testi- 
fied to the facts concerning the "taking" and enero the facts 

| 

clearly indicate that the party did not consent, to the "taking", 
tnt where the party has not expressly stated that he did not 
consent; in cases such as this most courts allow the trier of 
fact to fill in the unspoken but clearly intended words, Hali 
v State, Okl. Cr., 312 P.2d 981 (1951)3 : 

(2) where there is physical evidence of breaking into an 
enclose] area secured by the owner; most courts bave held that 
the "taking" in a case such as that was obviously without the 


owner's consent even if the owner did not expressly state this; 


and 


(3) in the case where there is more than one party who 
has authority to give consent but where the party who does not 
testify is not in a likely position to give consent; as where 


2 : 
the non-testifier is an inactive joint owner of a business which 


| 
is managed and run by the other owner. Weifgrefe v State, 66 
| 


Neb, 23, 92 N.W. 161 (1902). 

We have found no case, however, which sustained a ver- 
dict of guilty where purely circumstantial evidence was sub- 
stituted for the direct testimony of parties who not only had 
authority to give consent but who also Sore in a likely position 


to give consent, as were the secretaries in this case. We 


_ believe that, where parties have both authaity and position to 


give consent, the absence of testimony that they did not in fact 
give such consent must preclude a verdict of guilty. 

In the instant case it not only appears that the secretaries 
could have consented to defendant's use of the cab during the per- 
iod in question, but it may well be that the secretaries were in 
fact primarily responsible for releasing cabs over that period. 
The testimony relating to the secretaries appears on pages 19, 24, 
and 25 of the transcript and all that is proven regarding them is 
that they worked in the office over the period in question, and 
that they had authority to rent cabs, Whether they aid most of 
the renting or whether the Manager did most of the renting is 
not indicated. 

In conclusion, then, it is submitted that the only real 
evidence against defendant is that he was seen with recently 
"missing" property in his possession (i.e., "missing" in the 
view of the owner and womens There was not sufficient evi- 


dence in the record at the close of the Government's case to 
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prove that the property was "stolen" and therefore there are 


no grounds for inferring under the "recently stolen goods" 


doctrine that defendant stole the property. Furthermore, 
because the two secretaries did not testify, pecause no excuse 
was given for their absence, and because no direct evidence 
was offered to prove that they did not consent to defendant's 
use of the cab, there was insufficient evidence to go to the 
jury on the issue of non-coneent at the pione of the Government's 


| 
case, A reasonable man must have had a reasonable doubt as to 


the guilt of defendant, 


CONCLUSION 
For the reasons set forth hereinabove, this Court should 


reverse the verdict of the trial court and direct entry of a 
| 
| 


verdict of acquittal. 


Respectfully Submitted, 


Michael H, Gottesman aa 

1001 Connecticut Ave., N.W. 

Washington, D. C. 20036 
(Appointed by this Court) 


